#34(L) 8, 5/63

Memorandum 63-42
Subject: Study No. 34(L) - Uniform Rules of Tvidence {Article VI.
Extrinisic Policies Affecting Admissibility)

URE Article VI -~Rules 41-45--deals with extrinsic policies affecting
admissibility. Each of the rules in this Article is set out in the attached
exhibit (yellow pages).

Professor Chadbouwrn’s study of this Article is divided into five parts,
each of wﬁich you will receive with this memorandum. ZPage references

nentioned herein refer to the applicable porticne of the study.

RULES 41 AND 44
Rule 41 deals with the admissibility of evidence for the purpose of
testing the wvalidity of verdicts and indictments. This rule is closely
comnected with Rule 44, which deals with the admissibility of jurors'
testimony. Note that Rule 41 deals with the purpose for which evidence may

be admitted, while Rule 4L deals with a particular type of evidence that may

be admitted for such purpose.

Rule k1

This rule excludes evidence "to show the effect of any statement,
conduct, event or condition upon the mind of a juror” as influencing a juror
to assent to or dissent from a verdict or indictment or in any way concerning
the mental processes by which the verdict or indictment was determined.
The rule does not, however, exclude evidence regarding the existence of such
statement; conduct, condition or event.

Should this dusl nature of the rule be made clear? This could be

accorplished by adding a second sentence to the rule to read as follows:
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“This rule shall not be construed to exclude evidence othervise admissible of
the existence of such statement, conduct, event or condition.” Professor
Chadbourn suggests (see Study, page 6) the addition of this clarifying
language.

So far as verdicts are concerned, this rule states the present
California law. There appears to be no California case specifieally in point
regarding a similar treatment of indictments. The identical ireatment of
verdicts and indictments in FRule 41 stems from the single policy that it seems
"unvise to explore jurors' minds except as revealed by the verdict [or

indictment]." Logically, therefore, the treatment should te the same.

Rule hLi

Subdivision (a). Under Rule 44(a), "except as expressly limited by

Rule b1" (i.e., except as to evidence regarding the effect of a perticular
occurrence), a juror may testify as a witness regarding "occcurrences either %
within or outside of the jury room having a material Learing on the validity

of the verdict or the indictment," "if the law of the state permits.” By

inclusion of the language, "if the law of the state permits,” it appears to
be the view of the Uniform Commissioners to continue in effect the present law
in each particular jurisdiction that considers the Uniform Rules.

The majority rule, followed in Celifornia, is that testimony of the
jurors themselves is to be excluded, even when such evidence would not be
excluded. under Rule 41 (i.e., even as %o the existence of an occurrence that
may affect a verdict or an indictment ).

California recognizes at least two exceptions to this general rule
of disqualification. The legislature has provided that a jury’s "resort to the
determination of chance" "may be proved by the affidavit of any one of the

jurowrs.” Cal. Code Civ. Proc. § 657(2). The courts have developed another
—o-




exception vhere a juryman has misrepresented bias or knowledge on voir dire
Williems v. Bridges, 140 Cal. App. 537, 35 P.2d 407 (193k) (juror wrongfully
withheld on voir dire information regarding personal knowledge of the case).

Approval of Rule Lh{a) would result in retaining the present general
rule of disgqualification of jurors. The policy question presented is:

Should jurcrs be permitted to testify concerning the existence of a statement,

conduct, condition or event? (Note that Rule 41 would make inadmissible

testimony as to the effeet such statement, conduet, condition or event had on
the jury.)

Wlgmore has severly criticized the majority rule, and lew Jersey has
repudiated it by Jjudicial decision. The New Jersey Court Committee
recormends the deletion of Rule Lb, thus continuing the present New Jersey law
permitiing jurors to testify. "The reason originally given for this artificial
rule was that jurors should not be allowed to expose themselves to criminal
prosecution for what would, in most cases, be & criminal offense. Later
American cases have been based on a policy to discourape tampering with or
harrassing jurors and other undesirable practices."” (N.J. Rule 41 Comment.)
Since Jurors are themselves the most competent perscns to give testimony in
regard to the existence of an occurrence or an event that may have influenced
them in arriving at their verdict or indictment, there is cconsiderable merit
to the New Jersey approach--contrary to the present California law.

Subdivision {b)}. In principle, Rule 44(b) appears to be declarative of

present Californis law. Thus, a grand juror may disclose matters heard bheforec
the grand jury "when required in the due course of judicial proceedings.”

Cal. Penal Code § 911. There is, however, an implied time seguence in the
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present law not contained in the Uniform Rule. Thus, a grand juror who
"wilfully discloses the fact of an informaetion or indictment"” for a
felony "until the defendant has been arrested" is guilty of a misdemeanocr.
Cal. Penal Code § 924. Being subject to a possible viclation of a
criminal statute, however, does not deter from the merit of affirmatively
removing any disqualification from competence to testify. Hence, the
general statement in Rule 44 (b) is consistent with the present law in
repard to the competence of grand jurors as witnesses. Cal. Code Civ.

Proc. § 1879.

RULES L2 AND 43

These rules prohibit testimony by the presiding judge upon the
objection of any party (Rule 42) and testimony by a trial juror (Rule 43).
They are considered together because of the similarity of subject matter.
Rule 42

This rule prohibits testimony by the presiding judege only upon the
objection of a party. Failure of & party to object presumably waives the
Judpe's disgualification.

Should Rule 42 be approved? The rule is predicated upon the belief

that it is "bad policy" for the presiding judge to testify as a witness,

even as to formal metters. (See Study, pages 1-2.) Vigmore and Professor

Chadbourn reject as being unreal the reasons given for the so-called "bad
policy" involved in permitting a presiding judge to testify and suggest
that it properly may be left to the judge's discretion to avolid them when
the danger arises by securing aﬁother judge. (See Study, page 2.)

Wigmore's view is in accord with the present California law, which gives
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the Jjudge discretion as to whether to testify during a trial. Cel. Code

Civ. Proc. § 1883. Professor Chadbourn recommends the continuance of the

present California law and, therefore, recommends against adoption of Rule LZ.
Rule 43

Rule 43, similar to Rule 42, prohibits the testimony of a trial juror.
Unlike Rule 42, however, the exclusion is absolute in that a juror may not
testify whether or not a party has objected. If this rule were to be
adcpted, consideration might be given to making the disqualification dependent
upon affirmative objection by a party.

Should Rule 43 be approved? The policy enunciated in this rule is

contrary to the present California law. Code of Civil Procedure Section
1883 provides that a juror may be called as a witness by either party {but,
as in the case of a judge-witness, the court has discretion to order the
trial postponed or suspended and to take place before another judge {in the
case of a judge-witness) or another jury {in the case of a juror-witness}).
Similarly, Penal Code Section 1120 provides that if a juror has any personal
knowledge respecting a fact in controversy, he must declare the same in open
court during the trial. If such fact comes to light after retirement of the
jury, the jury must return to the court and disclose such matters to the
court. 'In either of these cases, the jurcr msking the statement must be
sworn as a witness asnd examined in the presence of the parties.” Cal.
Penal Code § 1120. %

As in the case of testimony by the presiding judge, Professor Chadbourn :
commends the Wigmore-California approach and, thus, recommends against

adoption of Rule 43.
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RULE L5

Rule 45 geals with the discretionary power of a Judre to exclude certain
admissitle evidence upon the ceonditions nemed in the ruie, namely, that
admission of the evidence would (a) 'necessitate undue consumption of time," or
(p) “create a substantial danger of undue prejudice" or "of confusing the
issues” or "of misleading the jury," or (c) "unfairly and harmfully surprise a
party who has not had reasonable opportunity to anticipate that such evidence
would te offered.” f

Generally speaking, as Professor Chadbourn has noted, Rule 45 merely
states more explicitly the substance of what probably is present California
law. The rule, however, would improve the form of the substance of Californisz
law by naking explieit that which is now implicit in the present law. Thus,
Code of Civil Procedure Section 2044 permits the court to stop the production
of further evidence upon a particular point "when the evidence upon it is
already so full as to preclude reasonable doubt." This language appears to
erect & somewhat more striﬁgent standard than Rule 45's "necessitate undue

consumption of time." However, both are intended to exclude cumulative

evidence. Code of Civil Procedure Section 1868 permits the court to exclude

collateral evidence. This statement appears to be more inclusive than "confusing

the issues" or "misleading the jury,” in the precise language of Rule L5. The
effect, however, appears to be the same. Under the present law also, a judge
has discretiun to exclude evidence having an unduly prejudicial effect.

Should the policy of Rule 45 be approved? It should be noted that there

are sharp differences of opinion regarding Rule 45. On the one hand, it is
thought that the rule permits a trial judge too wide & discretion to exclude
relevant evidence solely upon his finding that it would be collateral, remote,
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cumulative, and the like. On the other hand, proponents of the rule call this
"a rule of necessity" in that it merely sanctiocns the sort of thing which the
trial Jjulge does everyday in actual practice.

If the policy of Rule 45 is approved, does the rule provide adequate

standards for excluding evidence? As Frofessor Chadbourn notes, the differences

of opinion on Rule 45 probably stem from the confusion as to the exact meaning
of the language used in Rule 45. Briefly stated, thal meaning most fairly
appears to be similar to present Californis practice. It is for this reason

that Professor Chadbourn recommends adoption of Rule 45.

RULES 46, 47, U3, 49, 50 AND 55

For purposes of discussion, these rules are treated together because they
form a unified scheme for the treatment of evidence relatiing to "character
(Rules 46-48 and 55) and "habit" {Rules 49 and 50). Note, however, that these
rules are not concerned with character evidence for purposes of impeachment.
This subject is covered in the article on witnesses. (See Article Iv, Rules
20-22.)

4t the outset, it is appropriate to distinguish the terms "character,”
"reputation,” and "habit” or “custom" as they are used in the Uniform Rules.
"Character” refers to actual disposition. "Reputation” refers only to a form
of evidence as to what such actual disposition is. "Habit" or “custonm” means

the regular response to a repeated specific situation.

Rule UL

This rule deals with the permissible methods of proving character when such

character is itself an ultimate issue. The rule permits proof of character by



evidence in the form of (1) opinion, (2) reputation, and (3) specific conduect.
While the present California law is not entirely clear with respect to the
permissible use of these types of proof of character, each has been used on
occasion. The normal means of proving character is by evidence of reputation,
though there appears to be some doubt as to the availability of reputation
evidence when character itself is in issue. {See Study, page 7 at notecall 22.)
Although specific acts traditionally have been held inadmissible to prove
character generally, such evi&ence is admissible where character is itself in
izsue. The courts almost invariably exclude opinion evidence as proof of
characlber when character is not the uliimaste fact in issue, but there is some
authority for the admissicn of opinions where character is itself in issue.
{See Study, pege T at notecall 20.) Tiis rule, then, seems to be generally in
accord with the present California law and is recommended by the consultant Tor

adoption.

Rule 47

Unlike Rule L6, which is concerned solely with character as an ultimate
issue in the case, this rule is concerned with character to prove conduct. In
other words, this rule concerns character evidence as a basis for an inference
by the trier of fact either {a) that a person engaged in conduct consistent with
the character shown, or (b) that a person did not engage in conduct inconsistent
with the character shown. Subject to Rule 48 {making character evidence regard-
ing care or skill inadmissible for purpose of showing conduct on a specified
occasion), the methods of proving character to prove conduct are the same as
in Rule 46, subject to an exception which excludes evidence of specific conduct
{other than conviction for a crime that tends to prove the trait to be bad).

These permissible methods of proof create several differences in substance
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between Rule 47 and the present California law. These differences may be
illustrated by briefly noting the types of situations in vhich the problem

arises, i.e., whether in a civil or criminal case and, if in a criminal case,

whether offered by the defendant or by the prosecution (in chief or in rebuctal}.

(1) Criminal Cases--Character of Defendant.

Under present California law, as under Rule W7, the prosecution may nct
offer evidence of the defendant's character in its case in chief. Under preser:
law, as under Rule W47, the defendant may offer evidence of his character, wita
the additional assurance under Rule 47 (b)(i) that the court has no discretion
to exclude such evidence under its general discretionary powers granted by
Rule k5. Under present law, as under Rule 47, the prosecution may offer
evidence in rebuttal as to defendant's character, i.e., only after defendant hes
introduced evidence of his character. Thus, so far as the defendant's character
is concerned, Rule 47 is in accord with present California law with respect to
+the order of proof of character.

Tith regard to the methods of such proof, however, the rules are somewhat
divergent. DBoth rules permit proof of character to prove conduct by evidence
of reputation. However, under present California law, a defendant ordinarily
may not present testimony in the form of cpinion as to his character. (EEE cf.
People v. Jones, 42 Cal.2d 19, 266 P.2d 38 (1954%)(expert opinicn by a
psychiatrist on results of a "truth serum" test of an alleged sexual psychopath
held admissible)). Rule L7 would make such opinion evidence admissible.
Similarly, under present California lsir, the prosecution in rebuttal cannot
offer opinion evidence as to defendant's character. Rule 47 would change this

bty making such opinion evidence admissible. Specific instances of conduct are
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inadmicasivle under Rule 47, except that the prosecution in rebuttal can offer

evidence showing defendant's conviction of a crime indicative of specific bad

character, i.e., to show a bad character trait for the purpose of proving specific
bad conduct involving the same character trait. Whether this would change §
existing California law is uncertain. It has been held that where the defendant
has placed his character in issue, the prosecution in rebuttal ma)y prove specific

conduct constituting a crime. People v. Hughes, 123 Cal. fpp.2d 767, 769 (155%)

{Mot clear from opinion that defendant convieted of prior assault].

(2) Criminal Cases--Character of Another.

Then the character of another is in issue as tending to prove the conduct
of such person, both the present law and Rule 47 permit evidence to be introduced
in appropriate cases. The differences here also relate to the methods of
proving such character. Under present law, for example, specific acts may be
aefimitted in some cases (g:g;J rape, prior unchastity of prosecutrix may be i
shown as tending to prove consent) but not in others (g;g;, homicide, prior
violent acts of victim toward cthers inadmissible 1o show he was the aggressor).
(See Study, pages 11-12.) Rule 47(a) excludes specific acts to show the %
character of another generally, but admits "evidence of conviction of a crime

whiech tends to prove the trait to be bad.”

(3) Civil Cases.

Under present California law, evidence of good character to show conduct
is inadmissible in civil cases; generally, such evidence is admissible only ;
wvhere character itself 1s in issue. Code Civ. Proc. § 2053. There is some
authority for the proposition that evidence of bad character is admissible in a

civil case to show conduct. Valencia v. Milliken, 31 Cal.App. 533 (1916}
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{evidence of want of chastity on part of rape victim held admissible on guesticn of
consent; error in not permitting evidence to be used for such purpose held

nonprejudicial hecause defense was alibi, not consent ); DeMartini v. Anderson,

127 Cal. 33 {(1899) (character of inmates of a house admitted to show house was ;
used as a house of ill-fame).

Rule 47 would permit character evidence to be introduced to prove conduc’
in all civil cases. It would permit character to be shown by reputation,
opinion and convictions of crimes {to show bad character only) involving the

trait of character involved.

(%) Surmary of Rule 47--Policy Questions.

The basic provisions of Rule 47 are listed below. Should they be approved?

(2) Opinion evidence is admissible in criminal cases. (As indicated above,
the extent of the change in present law is not clear since {here is some authcriir
for admission of such evidence, at least on behalf of a defendant.)

(o)} Conviction of a crime tending to show a particular bad character
trait as proof of conduct is admissible in all cases, but the prosecution in a
criminal case may iIntroduce such evidence only in rebuttal where defendant has
put his character in issue. ({As indicated above, this is declarative of the
general existing law in criminal cases.)

(¢) Specific instances of conduct {except conviciion of a erime as in
(b) above} are inadmissible. (As indicated above, this quite possibly makes
inadmissible some evidence that is now admissible.)

(A} Character evidence to prove conduct is admissible in all civil cases.
(As indicated abcve, this would chenge the present lav in regard to evidence of

good character; it may reflect existing law so far as bad character is concerned. )
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Rule LG

Tule U8 makes evidence of character with respect to care or skill inad-
missible to show the quality of specific conduct. This is generally in accord
with present California law, with the possible exception in current law that
such evidence is admissible in the absence of eyewitness testimeny. {See Study,
pages 26-27.) Rule U8 would change the present law in regard to this exception.

Should the exclusignary effect of Rule L8 be subject to an eyewitness limitation?

Rule 55

This rule makes evidence that & person committed a crime or a civil wrong
on a spccified occasion inadmissible when offered to prove that he committed
another crime or civil wrong on another occasion, except as such evidence is
admissible under Rule L47. The rule makes it clear that such evidence 1is
admissible, however, when relevant to prove same other material fact in issue,
i.e., whenever it is not being offered as the basis for an inference that a
person cormitted a specified crime or civil wrong on a certain occasion.

Should Rule 55 be approved? As ncted in the Study (see pages 34-35), the

first part of Rule 55 merely reaffirms the rule gtated in Rule k7. The second
part of Rule 55 is to the effect that, though such evidence is inadmissible for
the purpose stated in Rule ET, it nevertheless is admissible when relevant to
some other purpose. The latter part of Rule 55, therefore, is merely repetitious
of that part of Rule T providing that all relevant evidence is admissible.
Although Rule 55 is not strictly necessary, it appears to be desirable
from the standpoint of emphasis and clarity. It emphasizes, for example, thal
portion of Rule 47 which precludes the prosecuticn fron attacking the character

of the defendant as part of its case in chief. On the other hand, it makes clear
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that nothing in the rule is intended to abrogate the presently prevailing
doctrine pertaining to the admissibility of evidence of other crimes. DBeing
a rule of precaution, Rule 55 seems to merit inclusion as a safeguerd sgains:

any misunderstanding as to what the other rules actuslly provide.

Rule 49

Generally speaking, "custon” has acquired a somewhat different meanin-
than "habit"” in that "custom” usually is used to refer to business activities
while "habit" relates to purely personal matters. Rule L9 embraces both
"hebii" and "custom" and mekes evidence of either as related to behavior on a
speciiied occasion admissible as tending to 1rove conformity with the habit cr
custon.

ith respect to habit, early California cases werc in accord with the
principle of Rule k9. ILater cases, however, evolved the principle that such
evidence is admissible only in the absence of eyewitnesses. Adoption of Rule 49
would abrogate the eyewitness rule, returning California to the earlier and
{according to Professor Chadbourn) sounder decisions on this subject. Should

habit cvidence be subject to an eyewitness limitation?

Tith respect to "custom" as tending to prove behavior on a specified
cccasion, the California law is in accord with the principle declared in Rule L9,

Hence, adoption of Rule 49 would meke no change in the present law.

Rule 50

Rule 50 deals with the permissible means of proving "habit" or "custom”
when either is admissible as provided in Rule 49. Rule 50 makes opinion evidencs
admissible to prove habit or custom and, in addition, makes evidence of speci”ic

instances of behavior admissible where there are a sufficient number of such
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instances to warrant a finding of such habit or custcm. The present California

law appcars to be in accord with Rule 50 so that adoption of this rule would

make no change in present law.

Corrcboration under Rules 49 and 50

Uniike California, the present New Jersey law apparently requires ;
corroboration of evidence relating to habit or custom. Therefore, to precluce
a judicial interpretation of the URE rule as requiring corroboraticn, the
New Jersey revision of Rule 49 provides for the admission of evidence relating ;
to habilt or custom "whether corroborated or not." In other respects, the New |
Jersey version of this rule seems simpler and is commended to your attention.

It reads:
Evidence of habit or custom whether corroborated or not is
admissible to prove conduct on a specified ocecasion in conformity
with the habit or custom.
RULE 51
This rule mekes evidence regarding subsequent remedial conduct inadmissible

for the purpose of proving culpable conduct in connection with the event. This

rule is in accord with the present Californis law and the majority of states.

RULES 52 AND 53
These rules deal with offers of compromise or settlement, Rule 52 being
concerned with excluding such evidence {o prove culpability and Rule 53 being
concerned with excluding evidence of acceptance to prove the invalidity of a
claim. In a sense, these rules complement each other in that each deals with

the converse of the situation covered by the other. %
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Rule 52

This rule generally is in accord with the present Californis law. Broadl;s
spezking, so far as excluding an offer of compromise for the purpose of provin:
culpablility, Bule 52 states the identical policy declared in Code of Civil
Procedure Section 2078, i.e., "an offer of compromise is not an admission that
any thing is due." The present law, hovever, does not contain the specifics
menticned in Rule 52, nor does it in terms exclude evidence {offered for the
purpose of proving culpability) that & person acted from humanitarian motives.
With but a single possible exception {see Study, pages 8-9), however, the
results reached in the California cases are in accord with this rule.

Professor Chadbourn notes a possible difference in result wvhere an offer
of compromise is admitted without objection. Under present law, a party
probably cannot argue that 1iability is admitted merely because the evidence
is in the case. This result follows from the language of Section 2078
declaring that "an offer of compromise is not an admission . . . ." He suggests

a different result under Rule 52 since there is then in the case an item of

relevant evidence with probative wvalue.

Bule 53

This rule makes evidence of acceptance or overturcs of acceptance
inadmissible to prove the invelidity of a claim. It deals with the converse
of the situation covered by Rule 52,

The present California statute dealing with compromises {(Ccde Civ. Prce.
§ 2078, EEEEEJ does not expressly cover ihis matter, since it is concerned only
with nepotiations being used against an alleged wrongdoer. However, the

identical policy declared in Rule 53 is presently covered by judicial decisions
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wvhich nrotect elaimants from acdverse usc of sheir coupromise attempts. {See
Study, footnote 20 on page 3 (footnotes).) Hence, adoption of Rule 53 would

not change the present California law.

RULE 5h
This rule is declarative of the well-settled law in California that
evidence regarding an alleged vrongdoer's being insured is inadmissible as
tending to prove negligence or other wrengdoing.
Respectfully submitted,

Jonn D. Smock
Assistant Counsel




Memo 63-42
EXHIBIT I
Article VI. Extringic Policies Affecting

Admissibility

RULE 41. Evidence to Test a Verdict or Indictment. Ubon an inguiry

as to the validity of a verdict or an indictment no evidence shall be
recelved to show the effect of any statement, conduct, event or condition
upon the mind of a juror as influencing him to assent to or dissent from

the verdlet or indictment or concerning the mental processes by which it

was determined.

-




RULE 42. Testimony by the Judge. Against the objection of a party,

the judge presiding et the triel may not testify in that triel as a

witness.




RULE 43. Testimony by a Jurcr. A member of & jury sworn and

empanelled in the trial of an action, mey not testify in that trial as

g witness »




RULE 44, Testimony of Jurors Not Limited Except by these Rules.

These rules shall not be construed to (&) exempt a juror from testifying
as a witness, if the law of the state permits, to conditions or occurrences
either within or outside of the jury room having & material bearing on the
validity of the verdict or the indictment, except as expressly limited by
Rule B1; {b) exempt & grand juror from testifying to testimony or state-
ments of a person appearing before the grand jury, where such testimony

or statements are the subject of lawful inguiry in the action in which the

Juror is called to testify.




RULE L45. Discretion of Judge to Exclude Admissible Evidence.

Except as in these rules otherwise provided, the judge may in his dis-
cretion exclude evidence if he finds that its probative value is
substantially cutweighed by the risk that its admission will {a)
necessitate undue consumption of time, or (b} create substantial danger
of undue prejudice or of confusing the issues or of misleading the
Jury, or (c) unfairly and harmfully surprise a party who has not had

reasonable opportunity to enticipate that such evidence would be offered.




RULE 46. Character-~Manner of Proof. When a person's character or

a trait of his character is in issue, it may be proved by testimony
in the form of opinion, evidence of reputetion, or evidence of specific
instances of the person's conduct, subject, however, to the limitations

of Rules 47 and 4B.




RULE 47. Character Trait as Proof of Conduct. Subject to Rule 48,

when a trait of a person's character is relevant as tending to prove

his conduct on a specified ocecasion, such trait msy be proved in the
same manner as provided by Rule 46, except that (a) evidence of specific
instances of conduct other than evidence of convietion of & crime which
tends to prove the trait to be bad shall be inadmissible, and (b) in a
eriminal action evidence of a trait of an accused’s character as tending
to prove his guilt or imnocence of the offense charged, (i} mag not be
excluded by the judge under Rule h5 if offered by the accused to prove
his innocence, and (ii) 1f offered by the prosecution to prove his gullt,
mey be admitted only after the accused has introduced evidence of his

good character.




RULE 48. Character Trait for Care or Skill--Inadmissible to Prove

Quality of Conduct. Evidence of a trait of a person's character with

respect to care or skill is inadmissible as tending to prove the gquality

¥

of his conduct on & specified oceasion.
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(:: RULE 49. Habit or Custom to Prove Specific Behavior. Evidence of

habit or custom is relevant to an issue of behavior on a specified
occasion, but 'is admissible on that issue only as tending to prove

thgt the behavior on such occasicn conformed to the habit or custom.




RULE 50. Opinion and Specific Instances of Behavior to Prove

Habit or Custom. Testimony in the form of opinion is admissible on the

issue of habit or custom. ZFEvidence of specific instances of behavior
is admissible to prove habit or custom if the evidence is of a sufficient

nunber of such instances to warrant a finding of such habit or custom.
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RULE 51. Bubsequent Remedisl Conduct. When after the occurrence

of an event remedial or precautionary measures are taken, which, if taken
previously would have tended to make the event less likely to occur,
evidence of such subsequent measures is not admissible to prove negligence

or culpable conduct in connection with the event.
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RULE 52. Offer to Compromise and the Like, Not Evidence of

Ligbility. BEvidence that a person has, in ccompromise or from humanitarian
motives furnished or offered or promised to furnish money, or any other
thing, act or service to ancther who has sustained or claims %o have
sustained loss or damage, is inadmissible to prove his liability for

the loss or damsge or any part of it. This rule shall not affeet the
admissibility of evidence (a) of partial satisfaction of an asserted claim
on demand without questioning its validity, as tending to prove

the validity of the claim, or {v) of a debtor's payment or promise to

pay all or a part of his pre-existing debt as tending to prove the
creation of a new duty on his part, or a revival of his pre-existing

duty.
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RULE 53. Offer to Discount Claim, Not Evidence of Invalidity.

Evidence that a person has accepted or offered or promised to accept
a sum of money or any other thing, act or service in satisfaction of

a claim, is inadmissible to prove the invalidity of the claim or any

part of it.
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RULE 54. Liability Insurance. Evidence that a person was, at the

time a harm was suffered by another, insured wholly or partially against
loss arising from liasbility for that harm is inadmissible as tending to

prove negligence or other wrongdoing.
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RULE 55. Other Crimes or Civil Wrongs. Subject to Rule 47

evidence that a person committed a crime or civil wrong on a specified
occasion, is inadmissible to prove his disposition to commit crime or
civil wrong as the basis for an inference that he committed another crime
or civil wrong on ancther specified occasion but, subject to Rules 45 and
48, such evidence is admissible when relevant to prove some other material
fact including sbsence of mistake or accident, motive, copportunity, intent,

preparation, plan, knowledge or identity.
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